





XUM 


CENTRAL 


Vou, 75 


LAW JOURNAL. 


417 











Central Law Journal. 


ST. LOUIS, MO., DECEMBER 6, 1912. 





LESSONS IN REGARD TO TRIAL COURT 
INSTRUCTIONS TO BE DRAWN FROM 
RECENT CRIMINAL CASES. 











We had purposed to givé further consid- 
eration, in this issue, to the new rules for 
Federal Courts of Equity, but that subject 
does not depend so much for incident to 
“point its moral and adorn its tale” as the 
one shown in the caption to this editorial. 

In this age of struggle for simplification 
of legal procedure it seems to have been 
that the of the 
court in cases tried by juries should cor- 
And yet it 
appears to us, that for an endeavor to con- 
cern itself in the obtaining of substantial, 
and not technical, justice, and, then have 


overlooked, instructions 


respond to its underlying spirit. 


presented a “moles indigesta’ to any chance 
body of men constituting a jury, without 
adequate direction for its handling, is to 
invite the frustration of this endeavor. 

A jury of the vicinage, whether it may be 
representative of the average intelligence of 
the venue or may be above or below that 
intelligence, certainly is not expert in the 
sifting of the wheat from the chaff, even in 
an ordinary trial, where the facts are sim- 
ple. It is hard, if not impossible, to keep 
out of the trial of any case, however clear 
the issue to be decided, irrelevant matter 
which, if not put aside by a trained mind, 
in direction to inexpert triors of fact, un- 
duly may influence its determination. 

When, however, days, weeks and some- 
times months are consumed in laying before 
such triors evidence, oral and documentary, 
as to much of which there may be grave 
doubt of its legal revelancy or competency, 
there is no one but believes that no ordinary 
juror is able to carry it in his mind, much 
less to analyze its parts. 

In these days there are two things per- 
haps more manifestly true than ever before, 
and these are specialization in winning a 
livelihood or gaining a fortune and com- 





plication of facts both in crime and in civil 
matters. ‘Ihe citizen’s mind is intense in 
his line of work and is superficial outside 
of that. It is the necessity of his life to be 
practical about one or two things, and this 
leaves him to indulge in theories as to 
other things. 

We will suppose that a controversy has 
arisen out of some banking transaction. Its 
proper settlement may involve knowledge of 
usage or custom upon which stress is sought 
to be laid. Refinements, elusive though 
they may seem to others, yet appear of the 
very pith and marrow of things in banking 


circles. ‘The untrained mind would d-aw 
no inferences from facts in regard to these 


things and in the confusion of doubt result- 
ing from rulings, that such facts are com- 
petent evidence, the verdict will be a mere 
guess at a proper result. 

Here we have sought to give an illustra- 
tion of necessity for a judge to instruct the 
jury about the legal tendency of facts; in 
other words, their prima facie relation to 
a result and the consequence of their being 
left out of consideration as not established. 

May one believe, that the mere statement 
of disjointed legal propositions, found in 
approved requests for instructions by coun- 
sel, ordinarily helps in a greatly compli- 
cated matter? The judge steers away from 
the Scylla of opinion, and leaves the jury 
unrescued from the Charybdis of evidence 
in the case. 

In criminal trials the usual statute re- 
quires the judge to charge all of the law 
applicable to the facts of a case, but the 
fear of anything that may be twisted into 
the expression of any opinion as to the facts 
is more intense than in a civil case. The 
consequence is that instructions in criminal 
cases have become stereotypes in form—as 
wholly unilluminative in character as are 
bolts of requests for instructions in civil 
suits. 

Take a case of murder through conspir- 
acy, as was the isstie in the “gunmen” cases 
in New York, and would not the learned 
judge who presided in those cases have re- 
sembled more an atitomaton, than a minister 
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of justice, had he performed merely a per- 
functory duty? And the same could be 
said as to the judge in the Ettor and Gio- 
vanitti cases in Boston. 

We are not expressing any opinion as ta 
the policy of a trial judge indicating his 
opinion upon facts, subject to the right of 
the jury to disagree with him, where there 
may be a fair dispute as to inference or 
credibility. But it seems to us a distinct loss 
in the administration of justice, if a con- 
nected charge, marshalling in logical order 
the facts to be considered and their legal 
tendency toward the ultimate fact in issue, 
with direction to throw aside what may be 
deemed rubbish clouding the real issue, may 
not be given. 

A jury needs to he informed how to pro- 
ceed to a conclusion, and to say this means 
that they desire and it is the right of the 
state and the accused, that adequate in- 
formation should be given them. ‘There is 
as much denial of a fair trial in inadequate 
information by a reliable guide for a jury, 
as when a judge oversteps his province in 
instructing them. Ill performance may be 
as bad as wrong performance. 

It seems evident, however, that no twelve 
untrained men, brought away from daily 
avocations to which their several minds have 
given habitual attention, would unite in a 
proper effort, unless adequately directed, to 
discern the bearing of many things, of which 
their previous experience has given them 
no more than a haphazard knowledge. 

They witness the struggle in court over 
the relevancy or competency of offered 
proof and the grave doubts in regard to 
its admission or rejection. In the end, the 
entire mass is thrown upon them to dispose 
of as best their uninformed consciences may 
direct. Often this results in a travesty of 
justice, or mere atmosphere of conscious or 
unconscious presence directs an acquittal 
or conviction. Despair, even, in not know- 
ing what the whole thing is about opens the 
door for pregudice or partiality to control. 

With this situation so evidently existing 
as to be in the common knowledge .of peo- 





ple, is it any wonder, that even the find- 
ings of fact by conscientious men, taken 
from the body of the general people, often 
fail to carry with them any presumption 
of their being correct? And, if they do 
not, is there not something more td be cor- 
rected in the making of justice speedy and 
certain, than in the elimination of techni- 
cality in the bringing of cases to trial? The 
end and the fruit of intelligent judicial pro- 
cedure is to have proper trials. 








NOTES OF IMPORTANT DECISIONS 








STATES—ENABLING ACTS FOR ADMIS- 
SION TRENCHING ON POLICE POWER.— 
U. S. District Judge, William H. Pope of the 
District of New Mexico, comes as vigorously 
to the defense of the equal rights with her 
sisters of a new state as you could expect 
were his yet new ermine its own investiture. 
United States v. Sandoval, 198 Fed. 539. 

Recitals in the opinion show that the En- 
abling Act for New Mexico’s admission as a 
state provided that its constitution to be framed 
should provide: “By an ordinance irrevocable 
without the consent of the United States and 
the people of said state * * * that * * * the 
sale, barter or giving of intoxicating liquors 
to Indians and the introduction of liquors into 
Indian country, which term shall include all 
lands now owned or occupied by the Pueblo 
Indians of New Mexico, are forever prohi- 
bited.” 

Another required ordinance for prohibiting 
the introduction of liquor into Indian country, 
stated that “the term ‘Indian country’ shall 
include the Pueblo Indians of New Mexico 
and the lands now owned by them.” The con- 
stitution under which New Mexico was admit- 
ted to statehood contained, “in so many words,” 
those of the Enabling Act. 

The question before the court was upon a 
demurrer to an indictment for “introducing 
liquor into Indian country, to-wit: the Santa 
Clara Pueblo,” and this demurrer was sus- 
tained. } 

The learned judge shows that by U. S. Su- 
preme Court decision the treaty between 
this country and Mexico regarded the Pueblo 
Indians of New Mexico as invested with full 
citizenship, just as effectually as the Declara- 
tion of Independence of the United States 
invested similarly the people of this country. 
And their lands had been confirmed to them 
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just as to other citizens holding titles protected 
by that treaty. U. S. v. Joseph, 94 U. S. 614. 
Territorial decision was consistently along 
the same line. 

The learned judge says the right of Con- 
gress to create new states “contemplates a 
union of equal states,” and “conditions may 
not be imposed upon admission that detract 
from this quality, save only where the provi- 
sions of the constitution permit such condi- 
tions.” He says it has no right to withhold 
“a purely police power exercised by all the 
other states,’ and it cannot make a “Pueblo 
Indian” an Indian over whom the Government 
has any guardianship or make his land Indian 
country, if he is a. full-fledged citizen and his 
land held by the same tenure as that of any 
other citizen. 

The judge thought that if, as was held, Con- 
gress had no right to impose upon Oklahoma 
an irrevocable ordinance not to remove its 
capital until after a certain time, so it is 
“equally clear that constitutional equality is 
interfered with’ by an attempt to constitute 
indian country in land belonging to New Mex- 
ico citizens who have Indian blood in their 
veins “to the exclusion of the police powers 
of the state.” 

The judge does not speak of the effect of 
embracing these provisions in New Mexico con- 
stitution, but hes-must have deemed they were 
to be disregarded because of duress, though 
it might be said that even could the state con- 
stitution, under some theory of police power, 
make of Pueblo Indian lands “Indian country,” 
this would not be the Indian country the 
federal statutes contemplate, as state law 
may not carry to the question of a federal 
statute subject matter, when it otherwise 
would not apply. 








THE CODE OF ETHICS ITS 


ENFORCEMENT. 


AND 





Although the profession of the law has 
always been regarded as a most ethical one, 
never until recently have the principles of 
legal ethics been studied or enforced with 
greater zeal than to-day, 

It was undoubtedly an epoch of great 
importance in the history of the profession 
when on Aug. 27, 1908, in the city of 
Seattle, the American Bar Association 
adopted what was termed the Canons of 
Professional Ethics, from a draft prepared 
by a committee of which Hon. Henry St. 


4 





George Tucker of Virginia was the chair- 
man, 

This code of Thirty-two important sub- 
divisions cover every phase of the lawyer’s 
professional activity, positive as well as 
negative. It tells him what he must do, 
and in this respect it goes farther than the 
old unwritten code was supposed to go. 

And this positive feature of the Code of 
Ethics is one of the most notable advance- 
ments in the entire history of the profes- 
sion. Hitherto our dissertations on the 
subject of legal ethics have been, inevitably 
negative in character, whenever they have 
escaped the usual service of offering a con- 
venient opportunity to the bar association 
orator to explode a little harmless bundle 
of glittering generalities. 

Again, not until the code was promul- 
gated, therefore, could a lawyer know defi- 
nitely just what he should, or should not do 
in a given case, nor was there any recog- 
nized authority to advise him except his own 
conscience. Nor was there anything to re- 
strain him except the summary punishment 
of the court for most heinous offenses and 
the contempt of the profession where his 
practices were coarse and unconcealed. 


The code has changed all this and started 
a new era in the ethical progress of the pro- 
fession. It directs what ought to be done 
as well as what ought not to be done. It is 
not merely negative and for that reason 
catches in its meshes not a few prominent 
lawyers who are so consumed by money 
making that they will not give the time and 
thought necessary to solve the problems 
which the people expect the profession to 
solve. Surely it would seem that lawyers 
who are so busy or so rich, or possibly so 
conceited that they will not give their sup- 
port and encouragement to the meetings of 
their local and state bar associations, nor 
give a single thought to the solution of 
problems that are confronting every mem- 
ber of the bar to-day, is in the same 
class with the ambulance chaser, the 
newspaper advertiser, the divorce monger, 
and any other practitioner who de- 
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liberately violates the rules of the code and 
holds its authority in contempt. For such a 
man clearly violates the concluding positive 
injunction of section 29 of the Code and 
such violation makes him as unethical as it 
does the lawyer who violates any other pro- 
vision." 

The preambie to the code with almost 
prophetic foresight makes the stability and 
integrity of the courts and their efficient 
and impartial administration the supreme 
concern of the profession. It declares that 
the future of the Republic, to a great ex- 
tent, depends upon our maintenance of jus- 
tice pure and unsullied. “It cannot be so,” 
continues the preamble, “unless the con- 
duct and the motives of the members of our 
profession are such as to merit the approval 
of all just men.” How can the conduct or 
the motives of any member of our profes- 
sion merit the approval of all just men 
when such member refuses to co-operate 
with other members of the profession in 
upholding the courts and in endeavoring to 
improve the administration of justice. 


One of the most positive duties enjoined 
by the Code is the responsibility laid upon 
the bar for the proper selection of judges. 
And right here most of us find ourselves 
unethical. Section 2, says: “It is the duty 
of the bar to endeavor to prevent political 
considerations from outweighing judicial 
fitness in the selection of judges.” We 
know of only two associations (there are 
perhaps others) who are energetically and 


(1) In this connection it might be mentioned 
that the San Francisco Bar Association has 
adopted a construction of this section of the 
code that has stirred up a great controversy. 
They voted that a lawyer who is not a mem- 
ber of his local bar association is either uneth- 
ical by previous conduct or unethical by choice, 
and that his refusal to become a member is of 
all violations of the code the most contempti- 
ble. While this attitude has been considered too 
severe in some quarters it is not without some 
strong arguments in its favor, for since the 
local bar association is the only agency that 
can enforce the Code of Ethics, a lawyer who 
retuses to co-operate with such association 
places himself in the attitude of resisting by 
implication thg enforcement of the code as well 
as bringing discredit on the profession by his 
indifference to the great public issues that such 
associations haye assumed to solve in the in- 
terest of the public welfare. 





enthusiastically making use of the bar pri- 
mary in their earnest endeavor to carry 
out the provision of this section of the Code. 
We are strongly in favor of the bar primary 
at least until some better scheme is offered 
whereby proper nominaticns for judicial 
offices can be secured. At least every bar 
association should have a committee whose 
duties it-is to supervise judicial nomina- 
tions and thus carry out the real intent of 
this important positive provision of the 
code. 

Returning again to the general theme of 
securing proper recognition of the provi- 
sions of the code it occurs to me to suggest 
that greater encouragement should be given 
to efforts to secure for the subject of Legal 
Ethics a larger prominence in law school 
courses and in the bar examinations. 

Until recent years the subject of legal 
ethics seldom held any place in the required 
course of study in any of the law schools 
of the country. On the contrary the young 
lawyer obtained a hazy notion from older 
practitioners of some undefined and unde- 
finable hobgoblin, called the ethics of the 
profession that would be sure to get him 
if he didn’t watch out. It seemed, at least 
to the young lawyer, that the code of ethics 
was devised by the older members of the 
bar as a club to hold over the heads of the 
fledglings of the law to keep them down 
and prevent them from getting a start. So 
far as the young lawyer was informed its 
sole purpose was to prevent him from ad- 
vertising for business or soliciting clients. 
This appeared to the young lawyer as un- 
reasonable and narrow and, irritated by a 
conviction of its injustice, he was often 
mislead into practices which he afterwards 
lived to regret and which seriously hindered 
his advancement. 

Since the adoption of the Canons of Pro- 
fessional Ethics all has changed. The sub- 
ject of legal ethics has a regular place in 
the curriculum of every reputable law 
school and the fundamental principles un- 
derlying the ethical standards thus set up 
to regulate and control professional activity 
are explained and discussed so that law 
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students to-day understanding the funda- 
mental reasons for the ethical regulations 
of professional conduct and discarding the 
idea that these rules are mere arbitrary im- 
positions interposed to prevent the young 
lawyer from getting along in the world 
are among the most enthusiastic adherents 
to the cause of those who stand for a rigid 
enforcement of the code, and bar associa- 
tions may now look forward with confi- 
dence to the time when lawyers will be so 
thoroughly imbued with the great purposes 
of the Code that its enforcement by the 
harsher legal processes will become un- 
necessary except for the few black sheep 
that somehow or other always creep into 
every fold. 


Another important consideration in the 
indirect enforcement of the Code of Ethics 
is rigid insistence upon the requirement in 
state bar examinations that the candidate 
for admission shall stand a thorough ex- 
amination on the provisions of the Code. 
Such a requirement magnifies the subjects 
of legal ethics to a level with subjects of 
substantive law. The candidate is there- 
fore impressed with the importance of high 
ethical ideals and a strict adherence there- 
to, that he will not afterwards be lightly 
misled to violate them. 


Summing up, therefore, the indirect 
causes that have a very important bearing 
on the more effective enforcement of the 
Code of Ethics, we have called attention to 
the following: 


First, the reduction of the code to a 
definite written statement of principles by 
competent authority. 


Second, the imposition by the code of not 
a few positive duties upon every lawyer 
which may be summed up in the general 
obligation to take some definite part in 
promoting the interests of his profession 
leading him for that purpose to join with 
other lawyers that he may do more effect- 
ively what it is difficult for him to do alone. 


Third, the wide introduction of the sub- 





ject of legal ethics in the curriculum of | 


every high grade law school as a required 
study ; and 

Fourth, the dignity and importance which 
bar examiners are to-day attaching to a 
thorough knowledge of ethical standards on 
the part of the candidate for admission. 

We now come to the consideration of 
the more direct enforcement of the code 
of Ethics as between members of the pro- 
fession in relation to one another and to 
their clients. 

Since the code has taken the subject of 
legal ethics out of the clouds and made it 
clear and definite, lawyers are more care- 
ful that they might otherwise be not to 
come within its prohibitions. The subject 
of legal ethics, therefore, in modern prac- 
tice, is rapidly coming into a position of 
greater practical importance than ever be- 
fore in the history of the profession. Ques- 
tions of great delicacy are arising every 
day in the practice not only of the young 
lawyer but in that of the older practitioner 
as well, which must be decided carefully by 
competent authority or the code itself will 
be undermined, and all benefits to be de- 
rived from a written code completely 
thrown away. 

With the wonderful increase in recent 
years of renumerative litigation and the 
temptation offered by large fees, the most 
successful practitioner is often tempted to 
trespass upon forbidden ground and so has 
not infrequently brought discredit upon the 
profession. It would seem that there could 
not be many who would question the propo- 
sition that the indirect violation of the prin- . 
ciples of the Canons of Professional Ethics 
by lawyers in high standing is even more 
reprehensible than comparatively petty 
offenses of the young lawyer in soliciting 
clients to ward off perhaps a desperate case 
of starvation. 

Again, some of our older practitioners 
are as keen to advertise their wares as the 
younger ones and in our big cities are ad- 
dicted to the very bad habit of rushing into 
print with full reports of a victory in some 
prominent case and of their part in it.. As 
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compared to such indirect violation of sec- 
tion 27 of the Canons of Professional 
Ethics we prefer the more open and candid 
method of advertising which inserts a self- 
laudatory reading notice for a cash con- 
sideration. 

Again it sometimes occurs that even 
prominent lawyers will be tempted to :ush 
into print with ex parte statements of their 
side of a pending controversy with the only 
possible purpose, it would seem, of improp- 
erly influencing public opinion in their 
favor, a clear violation of section 20 of the 
Code. 

Again, many questions concerning the 
method of taking retainers from trust com- 
panies and other corporations in return for 
exclusive or preferential service or by which 
they are required to handle business ob- 
tained by improper solicitation are arising 
in some jurisdictions under section 27 of 
the Code, which is causing some very prom- 
inent lawyers in big cities no little concern. 

The subject of legal ethics has therefore 
become a very vital one to every member 
of the profession. The authority of the 
Code is everywhere recognized and the en- 
forcement on that account rendered less 
and less difficult. 

But who is going to construe the Code 
and who shall determine its application to 
a given state of facts? This is the great 
question of the hour in regard to the en- 
forcement of the Canons of Professional 
Ethics. ‘ 

As soon as you reduce a subject of law 
to a statute, right at that moment your 
troubles of construction begin. And so it 
is with the Code of Ethics. Lawyers who 
wish to be considered ethical 
find that practices hitherto unquestioned are 
now charged as violations of the Code of 
Ethics. Somewhere, therefore, there should 
and must be an authority to settle contro- 
versies of this character, and determine the 
proper application of the provisions of the 
Code. 

This questién is now being solved by bar 
associations in several of the large cities by 
the appointment of what are known as legal 


sometimes 





ethics committees. To such committees all 
such questions are referred for decision. 
After careful hearing and a thorough con- 
sideration and discussion of the rules al- 
leged to be violated, these committees ren- 
der a decision accompanied by a written 
opinion. Such opinion becomes final au- 
thority and justifies or condemns the prac- 
tice set forth as a violation of the Code. 

Such committees have been working to 
good effect especially. in New York and 
Chicago. In New York, Mr. Charles A. 
Poston is chairman of the Committee on 
Ethics of the New York 
County Bar Association. The committee 
meets at stated intervals and hands down 
opinions on such propositions that may be 
submitted to them. 


Professional 


This committee does not necessarily have 
anything to do with the enforcement of the 
Code: it constitutes simply a court of con- 
struction of the Code for the purpose of 
advising committees and members of the 
local Bar Association as to what are and 
what are not violations thereof. 

The committee, so ably presided over by 
Mr. Boston, has handed down quite a large 
number of opinions which are promptly 
copied and sent out to every member of 
the New York County Bar Association and 
are frequently commented upon in the local 
legal journals. 

Let me refer to a few cases that the 
reader may gain an idea of the way this 
new Court of Legal Ethics discharges its 
duties. Thus on a recent hearing the fol- 
lowing proposition was submitted to the 
committee : 

“Tam attorney for one Mrs. A.; on Jan- 
uary 2nd, [ commenced proceedings against 
her husband in the Magistrates’ Court, 
which resulted in his being placed under 
bond to pay his wife the sum of $5.00 per 
week. On the trial of this proceeding it 
developed that the husband had obtained a 
decree of divorce in Nevada, and that he 
had remarried, I have learned from re- 
lable sources that prior to the second mar- 
riage the second Mrs. A. had been living 
with Mr. A., and that the said second wife 
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had knowledge of the first marriage. I have 
been instructed to bring suit for alienation 
of affections, and in such suit it will be 
necessary to prove knowledge on the part 
of the second wife of the first marriage, 
and also cohabitation. My client is unable 
to pay for the detective services necessary, 
and I have a private detective who is will- 
ing to make search for the witness upon a 
contingency, that is, a percentage of any 
sums that may be recovered. My asso- 
ciates here seem to think that such an agree- 
ment would contravene the rules of ethics. 
I have spoken to Mr. B. who seems to think 
that there is nothing inherently bad in the 
agreement, but he has referred me to you 
for authoritative opinion.” 

The committee answered the query with- 
cut hesitation: 

“Resolved, that the inquirer be advised 
that this committee disapproves the course 
suggested in the question submitted.” 

“Of course,” says the Bench and Bar, 
commenting on this decision, “the ethical 
sense of the Association will unanimously 
sustain Mr. Boston’s committee in its rul- 
ing. Bearing in mind the well known pro- 
pensity of private detectives to produce 
whatever evidence they are employed to 
get, it would seem that the practice disap- 
proved by the Ethics Committee comes 
pretty nearly within the judicial condemna- 
tion contained in the language employed in 
Matter of Schapire (144 App. Div. 1), 
where the Court, through Mr. Presiding 
Justice Ingraham, said: “There can be no 
greater professional misconduct than for an 
attorney and counselor at law to make 
agreement by which a witness is to share in 
the result of the action and then calling the 
witness and offering his evidence to the 
court and jury as testimony to influence 
them in the determination of the question 
submitted.’ ” 

Another question submitted to Mr. Bos- 
ton’s committee stated that the attorney 
representing a defendant had a proposition 
from a certain man to do something greatly 
to the advantage of his client, (in the na- 


ture of manufacturing evidence) if his client 
would do something for lim in return. The 
attorney refused even to communicate the 
offer to his client and lost the case. The 
question was not whether the attorney was 
right in not being a party to such a con- 
tract (that was admitted) but whether he 
should have communicated the offer to his 
client, and then if his client insisted upon 
accepting it, to withdraw from the case. 

The opinion of Mr. Boston’s committee 
was; 

“Resolved, that neither the interests nor 
instruction of clients justify*their lawyers 
in countenancing or utilizing corrupt prac- 
tices. A lawyer is under no duty to sub- 
mit to his client for his decision a proposi-. 
tion in fraud of justice. A mere difference 
of view between lawyer and client does not 
require the lawyer to withdraw. Under the 
circumstances suggested, the lawyer should 
not assist his client to avail himself of the 
corrupt activities of another.” 

This same practice of constituting a 
board of construction for the Code of 
Ethics has been adopted by the Chicago Bar 
Association only in this instance these du- 
ties are discharged by the “Board of Man- 
agers of the Association presided over by 
Hon. Edgar B. Tolman. This Association 
also reports its decisions under the title 
“Legal Ethics Cases.” 

Three “Legal Ethics Cases” have come 
before the Board of Managers of the Chi- 
cago Bar Association, last year for official 
consideration, In one of these cases the com- 
mittee took under consideration the ques- 
tion whether or not a statement given out 
to the public press concerning a proceeding 
in court was in violation of the twentieth 
and twenty-seventh Canons of Ethics. The 
Board was unanimously of the opinion that 
the instance under consideration was in no 
proper sense a breach of said Canon. The 
chairman of the Board in delivering the 
opinion, said: 

“The statement given out for publica- 
tion was of such a character that it was 





| not susceptible of being construed as an 
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attempt to influence court or jury nor could 
it have had any tendency to “interfere with 
a fair trial in the courts” or “otherwise 
prejudice the due administration of justice.” 
The Board are also unanimously of the 
opinion that the publication was not sus- 
ceptible of interpretation as a breach of 
the twenty-seventh canon of ethics. The 
Board of Managers also request me to 
state that their action in this case is not 
to be taken to indicate any lack of sym- 
pathy with the strict enforcement of the 
canons of ethics referred to. The Board 
unqualifiedly condemns the trial of cases in 
the newspapers and the practice of seeking 
the limelight through inspired interviews. 
The better rule undoubtedly is for the law- 
yer who desires to maintain a scrupulous 
regard of the professional proprieties to 
avoid all such meretricious publicity and let 
his professional work speak for itself. We 
recognize, however, that there are special 
circumstances where the client has the right 
‘to demand a dignified conservative state- 
ment of his attitude and a clear explana- 
tion of his position, motives and intentions 
in the public press, and in such exceptional 
cases, if his client requests, it is the law- 
yer’s duty to prepare such statement or ex- 
planation. With these two canons of ethics 
before him, the lawyer will find in such cir- 
cumstances, a sure guide when to keep si- 
lence, when to speak, what to say and what 
not to say.” 

The next professional ethics case which 
came before the Board, involved the 
propriety of the retention in the firm name, 
of that of an incumbent of judicial office. 
The opinion of the Board handed down by 
its very able chairman was as follows: “We 
recognize it to be permissible to retain in the 
firm name that of a deceased partner (with 
the consent of his widow and heirs), and 
this custom was urged in this case as an 
analogous precedent. The distinction be- 
tween the two cases seemed to us, however, 
to be too plain for discussion, and we were 
unanimous in eur opinion that the propriety 
of such a course could not be justified. Lest 
any injustice should unwittingly be done it 





is fair to say that no improper motive is to 
be attributed to the gentleman involved in 
this inquiry. The senior member of this 
firm had an entirely honest, but, we believe, 
exaggerated notion of the great financial 
loss which would result from the abandon- 
ment of the use of a name which had be- 
come well known to commercial lawyers in 
this country and abroad for more than 
twenty-five years. The personal relations 
of the members of this firm had been such 
that the junior, upon his election to the 
bench, did not feel at liberty to deny his 
senior the right to continue the use of the 
old firm name, although the partnership 
relation was wholly terminated. It will, 
therefore be observed, that no question of 
bad faith or wrongdoing was involved, but 
merely a question of professional propriety. 
We could, however, do no less than record 
our matured and deliberate convictions 
against the justification of such a practice 
under any circumstances, with the hope that 
our views might commend themselves to the 
parties interested, and we have been grati- 
fied by their manifest desire to conform 
so far as possible, with the principles for 
which we have contended. The position of 
a judge is such that there should be no 
semblance of business relationship between 
himself and any practicing lawyer, even 
though the lawyer refrains from the trial of 
cases before such judge.” 


The third professionai ethics case arose 
from the discovery that general letters of 
introduction and recommendation addressed 
“To whom it may concern,” and given by 
judges to lawyers, had been published and 
circulated. The Board’s opinion is as fol- 
lows: “Since these particular circulars were 
shown to have been sent out only to exist- 
ing clients of the lawyers so introduced and 
recommended, and since the judges probably 
had no idea how their recommendations 
were to be used, we do not feel at liberty 
to do more than pass a resolution, general in 
its terms, calling the attention of the judges 
to the inadvisability of giving general letters 
of recommendation to lawyers so couched 
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as to be susceptible of use for advertising 
purposes in the solicitation of business.” 


These “courts of honor,” so to speak, 
while they issue no writs and have no sheriff 
to execute their judgments, are highly re- 
spected and even feared in the cities where 
they are prosecuting their work. They have 
the support of an almost unanimous profes- 
sional opinion, but aside from this the se- 
cret of their success is “publicity.” 

“Publicity” is as a new element in gov- 
ernmental affairs, and is a force that has 
hitherto been largely neglected. Many a man 
will do that which he would hesitate to do 
if it were to be heralded throughout the 
world. And while so far as these commit- 
tees are concerned, no names are used, yet 
very frequently the association members 
know who is meant. Moreover, the decree 
and opinion, besides satisfying the party to 
whom it is addressed, is heeded by others 
falling into a similar error, and thus without 
acrimonious controversy, and without a re- 
sort to the courts, a strict enforcement of 
the code of ethics is attained at the least 
possible expenditure of effort. 

Moreover, these committees are handing 
down opinions on concrete cases that should 
be and are being preserved as precedents to 
define future cases and we are likely, there- 
fore, soon to have the novel sensation of be- 
ing able to refer to a volume of reports 
dealing with the violations of the Code of 
Ethics and construing the various provi- 
sions ! 

Suggestion is made that there should_be 
provisions for appeal in cases of disputed 
constructions by local bar associations to 
a committee of the State Bar Association 
where authority should be supreme. 

I shall not refer at length to the usual 
legal methods of punishing gross infrac- 
tions of the Code of Ethics. 

Of course every bar association worthy 
of the name has its committee of grievances 
whose duty it is to bring those very neces- 
sary, but very disagreeable proceedings for 
disbarment which cut eff forever from the 
professional body those excrescences which 





threaten its very existence. A local or 
state bar association without a strong griev- 
ance committee, is at a low ebb ethically 
speaking. There is always something for 
such committees to do, for in spite of all 
you can do, scoundrels will creep into our 
ranks, parasites indeed, who come in to 
bleed the profession of its virtue and its 
good name and filch from the pockets of 
unsuspecting clients a few tainted dollars. 

Our idea of a good grievance committee 
is indicated by the report of the grievance 
committee of the Chicago Bar Association, 
of June 4, 1912, which report that during 
the previous year they brought fifteen pro- 
ceedings for disbarment. Of these cases 
five were still pending, two had been dis- 
missed by defendants voluntarily resigning 
their commissions before trial; one was 
acquitted and seven had been convicted. 
Thus nine names were stricken from the 
roll in a single year in the city of Chicago 
alone. 

A very effective method of enforcing the 
Code which at least should demand some 
attention, is by the appointment of special 
committees to investigate the alleged wide- 
spread violation of some particular section 
of the Code. Thus in several large cities, 
special committees have been appointed to 
report especially on Improper Methods of 
Soliciting Law Business. And a special 
committee of this kind of the Chicago Bar 
Association made a report which was so in- 
teresting in its result, that it was requested 
to continue its work. Its efforts lay along 
the line of securing facts and data for pub- 
lication and for further action by the as- 
sociation. One of the very interesting 
recommendations is that claim agents rep- 
resenting street railroad companies, or their 
attorneys, be considered in exactly the same 
class with the ambulance chaser. On this 
point the committee said: 

“Your committee also found that the in- 
human treatment of the victims of our in- 
dustrial conditions have produced two 
classes of persons who are commonly term- 
ed ambulance chasers, The first set of am- 
bulance chasers represent the plaintiff and 
the second set the defendants. Neither class 
care any thing about the sacredness of hu- 
man life.” 

All such definite methods of work along 
ethical lines is certain to introduce a higher 
moral tone into the profession and largely 
increase public confidence. 

Finally let me urge again with all earn- 
estness that the most effective means of 
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enforcing the Code of Ethics is publicity. 
Make the Code known throughout the pro- 
fession, give the law student strong im- 
pressions not only of its sanctity, but of its 
wisdom as well; hold it up prominently 
before the candidate for admission that he 
may be assured that its observance is a con- 
dition precedent to his ultimate success: 
and finally let the Code be fairly and im- 
partially construed by competent authority 
so that the lawyer with the big practice as 
well as the lawyer with the small influence, 
shall be considered alike amenable to. its 
provisions. Surely when all this has been 
accomplished, the bar will have taken its 
place as the noblest of all the learned pro- 
fessions. ALEXANDER H. Roppins. 
St. Louis, Mo. 








HUSBAND AND WIFE—ALIMONY WITH- 
OUT DIVORCE. 





OUTLAW v. OUTLAW. 





Court of Appeals of Maryland, July 10, 1912. 





84 Atl. 383. 





The power of courts to grant divorce is whol- 
ly statutory; but the power to award alimony 





is inherent in equity, in the absence of any 
statute to the contrary. 
BRISCOE, J.: The bill in this case was 


filed by Mrs. Laura F, Outlaw against her 
husband, praying for the custody and guard- 
janship of her infant child, and for an award 
of permanent alimony. It did not ask any 
relief by way of divorce, either a vinculo 
matrimonii or a mensa et thoro. The defen- 
dant, appellant here, demurred to the entire 
bill as not setting forth a case which would 
justify a court of equity in granting the relief 
prayed, or any relief, averring that the allega- 
tions were too general, indefinite, and uncer- 
tain, that they were conclusions of law, rather 
than statements of fact. 

(Points 1 and 2 refer to questions of local 
practice, and the part of the opinion referring 
to these is omitted.—Hditor.) 

(3) The power of the courts to grant di- 
vorce is dependent entirely upon statute, and 
has no existence in the absence of statutory 
enactment. For a long time after the separa- 
tion of this ¢tate from England, divorces were 
obtainable, and obtainable only, through an 
act of the General Assembly, and it was not 





until 1841 that this power was conferred upon 
the courts. The power of the courts to award 
alimony, however, was first recognized and 
exercised under the provincial government, as 
early as the case of Galwith v. Galwith, 4 Har. 
& McH. 477, decided in 1689, and that power 
so recognized as inherent in equity jurisdic- 
tion has since been continuously exercised in 
this state. Hewitt v. Hewitt, 1 Bland, 101; 
Fornshill v. Murray, 1 Bland, 479, 18 Am. Dec. 
344; Wallingsford v. Wallingsford, 6 Har. & J. 
485; Helms v. Franciscus, 2 Bland, 565, 20 Am. 
Dec. 402; Dunnock vy. Dunnock, 3 Md. Ch. 140; 
Jamison v. Jamison, 4 Md. Ch. 289; Wright v. 
Wright, 2 Md. 429, 56 Am. Dec. 723; Stewart 
v. Stewart, 105 Md. 297, 66 Atl. 16; Taylor v. 
Taylor, 108 Md. 129, 69 Atl. 682; McCaddin v. 
McCaddin, 116 Md. 567, 82 Atl. 554. Nor is the 
doctrine one which has been limited to Mary- 
land. The authorities generally are collected 
in 2 Am. & Eng. Ency. 96; 1 Bishop on Mar- 
riage, Divorce and Separation, §§ 1403 and 
1409; Browne on Divorce and Alimony, p. 269; 
Story’s Equity Jurisprudence (13th Ed.) 
§ 14238a. 

There is not however entire unanimity in 
the decisions as to the right of courts of equity 
to grant relief of alimony alone, in_ states 
where by statutory enactment it is made an 
incident to a proceeding for divorce, with a 
manifest tendency not to allow alimony only, 
upon the ground that, the state having by law 
given a defined power to the courts, they will 
nct exercise any power not expressly confer- 
red by the statute. Nelson on Divorce and 
Separation, § 1000. 

(4) The real question is: Can such relief 
be granted the wife without a divorce when 
the statute has provided that relief with di- 
verce? Mr. Bishop in his work denies the 
jurisdiction of.equity courts to grant this re 
lief, but the jurisdiction and power is sustain- 
ed by the courts of Alabama, Arkansas, Colo- 
rado, Iowa, Kentucky, Maryland, Mississippi, 
North Carolina, Rhode Island, South Carolina, 
and Virginia, and Mr. Nelson, following these 
adjudications, lays down the opposite rule 
from Mr. Bishop. 

In this state the jurisdiction of the court 
of equity was made a subject of statutory en- 
actment as early as 1777, and by chapter 12 of 
the Acts of that year it was provided that 
“the courts of equity of this state shall and 
may hear and determine all causes for alimony 
in as full and as ample manner as such cases 
could be heard and determined by the laws of 
England in the ecclesiastical courts. there.” 
Code Public General Laws, 1912, art. 16, § 14. 
This section has been a subject-matter of ¢con- 
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struction in this state and especially as to the 
extent of the meaning and applicability of the 
reference to the ecclesiastical courts of Eng- 


_ land, in the cases of Fornshill v. Murray, su- 


pra, and Helms v. Franciscus, supra, in the 
latter of which Chancellor Bland says, with 
reference to the application for alimony: “If 
by the crue) or immoral conduct of the hus- 
band the wife cannot with safety and in decen- 
cy consort with him, then she may upon the 
ground of such ill-treatment come into a court 
of equity and have a separate maintenance as- 
signed to her out of her husband’s_ estate. 
* * *” Then after referring to the difficulty 
in England he continues: “In England during 
the short existence of the republic the ecclesi- 
astical courts were abolished, and in conse 
quence thereof the entire jurisdiction in all 
cases of alimony and separate maintenance de- 
volved as a matter of course and necessity up- 
on the Court of Chancery as the only tribunal 
fitted and competent to decide thereon. In 
this state there never was an ecclesiastical 
court, and therefore the High Court of Chan- 
cery always had, even under the provincial 
government, entire jurisdiction of such cases 
of claims for alimony or for separate mainte- 
nance out of the husband’s estate founded on 
his misconduct.” 

It will hardly be disputed in this state to- 
day that, where. the allegations of a bill of 
complaint are sufficient to support either form 
of a divorce, they would be insufficient to sup- 
port a bill for alimony alone; but there are 
one or two expressions in previous opinions 
which give color to the idea that a bill for 
alimony may be properly entered by a court, 
even though the facts set out in the bill would 
be insufficient to authorize the entry of a de- 
cree of divorce. An examination of these 
cases will show that such a question was not 
directly presented to the court or necessarily 
involved in the facts of the case. Thus, in 
the Jamison Case, supra, the facts show an 
abandonment at the time of the filing of the 
bill of about 18 years, a far longer period than 
was required upon which to base a decree, 
either a mensa or a vinculo; and in the case 
of Stewart vy. Stewart, supra, the bill charged 
the defendant with adultery, and the prayer 
of the bill was for a divorce a mensa and ali- 
mony. Manifestly, under the provisions of the 
Code, where adultery is not one of the enum- 
erated causes for which a divorce a mensa 
might be granted, no divorce of the character 
prayed could have properly been granted, and 
accordingly the case was remanded, that the 
plaintiff might either amend her bill by prayer 
for a divorce a vinculo, or, since the award of 





alimony might be made equally well for a 
cause which would justify a divorce a vinculo 
as one a mensa, that if the plaintiff pre 
ferred she might make her bill one for ali- 
mony only. 

The true rule as to the necessary allega- 
tion to support a bill for alimony aloné ap- 
pears to be that given by Mr. Nelson in the 
section of his work already referred to, and 
is the view which is expressed by Chancellor 
Bland in the case of Helms v. Franciscus, su- 
pra, when he says, referring to the Acts 1777, 
c. 12, “yet, according to the provisions of this 
act, it (the court) cannot allow itself to re- 
ceive any matter as a sufficient ground for 
granting alimony alone, which would not be a 
sufficient foundation in England for granting 
a divorce a mensa et thoro together with its 
incident alimony,” and the cases of Wallings- 
ford v. Wallingsford, 6 Har. & J. 485, and Dun- 
nock v. Dunnock, 3 Md. Ch. 140, lay down the 
same rule, and it is a rule which is approved 
by the adjudged cases. 

(5) The cases for which a divorce a mensa 
may be decreed are set forth in article 16, § 
38 (Code 1912,) and the first two are cruelty 
of treatment and excessively vicious conduct. 
It would serve no good purpose to incorporate 
here the allegations as set forth in the third, 
ninth, and tenth paragraphs of the bill of 
complaint; but, assuming them to be true, as 
must be done under the demurrer, they dis- 
close what was properly characterized by the 
judge of the circuit court for Baltimore coun- 
ty as “gross misconduct,” and-not of a single 
isolated act, but of a continuous course of 
conduct, apparently designed and intended to 
humiliate and degrade his wife, such conduct 
as, if supported by proof, would have amply 
warranted a decree of divorce a mensa upon 
either or both of the grounds named in the 
statute. 

It is seldom a court has been called upon 
to examine a bill setting forth a more de- 
praved course of treatment of a wife by her 
husband than in the present case, and the 
action of the circuit court for Baltimore coun- 
ty in overruling the demurrer and requiring 
the defendant to answer will be sustained. 

Order of court was affirmed on the 13th 
day of June, 1912, and case remanded for 
further proceedings; costs to be paid by the 
appellant. 


Note.—I/ndependent Action for Alimony.—The 
inherent power of a court of equity to entertain 
such a suit as the instant case shows has often 
been adjudged. The cases are numerous on this 
subject, and the very fact that statutes recognize 
an innocent’s wife’s claim against a guilty hus- 
band for support ought to lead to the inference, 
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that the right to such a suit should exist, unless 
specially denied. We cite herein many of the 
cases pro and con on the subject. 


Two most interesting cases on this question 
are in recent decisions by West Virginia and 
North Dakota courts, viz.: Lang v. Lang. 70 W. 
Va. 8.4 93 & EB. 996, 38 L. R. A. (N. S.) 950, 
and Hagert v. Hagert, 22 N. D. ...... , 133 N. W. 
1035, 38 L. R. A. (N. S.) 966, to the former of 
which is a very extensive note, in which a great 
number of cases, both English and American, 
are cited and discussed. Also the cases them- 
selves are quite thorough discussions on this sub- 
ject, both supporting the conclusion reached in 
the instant case. 

In Lang v. Lang, supra, it is stated after the 
court first announces its view that “equity has 
jurisdiction to decree alimony or maintenance 
to a wife independently of our divorce stat- 
utes,” that: “An extended critical examination 
of the subject convinces us that the courts of 
this country have so rapidly accepted the view 
which we now approve, that the weight of au- 
thority is in its favor, though only a few vears 
ago the writers generally announced that the 
weight was the other way.” The opinion notices 
that in 3 Enc. L. & P.. 65, allusion is made to 
the right of one furnishing necessaries to recover 
against the hushand therefor, but this is looked 
at more in confirmation, than as displacing such 
an action, as also would seem to be regarded the 
statutory right of action for maintenance. It is 
shown also that the legislatures of the states, 
where courts denied the authority of couris to 
award alimony independently of divorce, stat- 
utes were enacted to cure this injustice. 

From the older states, in favor of the prin- 
ciple favored by the instant case. cases are cited 
as follows: Glover v. Glover, 16 Ala. 440; Gal- 
land v. Galland, 38 Cal. 265; Butler v. Butler, 4 
Litt. (Ky.) 202; Garland v. Garland, 50 Miss. 
604; Earle v. Earle, 27 Neb. 277, 20 Am. St. 
Rep. 667, 43 N. W. 118 These have gained 
allies in some of the newer states as follows: 
Bueter v. Bueter, 1 S. D. 94. 45 N. W. 208, 8 L. 
R. A. 562; Bauer v. Bauer, 2 N. D. 108, 49 N. W. 
418; Kimble v. Kimble, 17 Wash. 75, 49 Pac. 
216; Edgerton v. Fdgerton, 12 Mont. 122, 29 
Pac. 966, 16 L. R. A. 94, 33 Am. St. Rep. 557. 
More recent cases from these and other states 
considered in —— or confirmation of 
the doctrine are Clisby Clisby, 160 Ala. 572, 
49 So. 445, 135 Am. St. io. 110; Jones v. Jones, 

AlM.. «..... , 87 So. 376: Murray v. Murray, 115 
Cal. 266, 47 Pac. 37, 37 L. R. A. 626, 56 Am. St. 
Rep. 97; Livingston v. Superior Ct., 117 Cal. 633, 
49 Pac. 836, 38 L. R. A. 175; Fahey v. Fahey, 43 
Colo. 354. c6 Pac. 251, 18 L. R. A. (N. S.) 1147, 
127 Am. St. Rep. 118; Shors v. Shors. 133 Iowa 
22, 110 N. W. 16: Baier v. Baier, gt Minn. 165, 
97 N. W. 671; Brewer v. Brewer, 79 Neb. 726, 
113 N. W. 161, 13 L. R. A. (N. S.) 222: Levin 
v. Levin, 68 S. C. 123, 46 S. E. 945; Milliron v. 
Milliron, 9 S. D. 181, 68 N. W. 286, 62 Am. St. 
Rep. 863; Cureton v. Cureton, 117 Tenn. 103, 96 
S. W. 608; Herrett v. Herrett, 60 Wash. 607, 
11r Pac. 867. 

In one of the old states in which the doctrine 
was recognized it was doubted in a recent case 
whether this view survived the vesting by stat- 
ute of power in courts to grant divorces and ali- 
mony in suits for divorce. It was said: “The 





better opinion may be that, since the courts have 
been authorized to grant divorces, our statute 
law upon the subject is to be looked to as the 
sole foundation of jurisdiction over persons and 
their property with respect to the allowance to 
be exercised in proceedings for divorce.” Kiser 
v. Kiser, 108 Va. 730, 62 S. E. 936. 


The tenor of reply, that is made by courts in 
regard to such a doubt is as expressed in Kimble 
v. Kimble, 17 Wash. 75, 49 Pac. 216, as follows: 
“If it is true that equity provides a remedy for 
all wrongs, a court of equity ought not to make 
the announcement, that it would compel an 
abandoned wife, who is without fault, to seek 
a divorce from her husband before she can en- 
force the performance of a duty which the law 
imposes upon her husband, and obtain a right 
which the law guarantees to her, viz., the right 
to live. Nor do we think the best interests of 
society would be subserved by such a construc- 
tion, It would encourage applications for di- 
vorce and necessarily increase them. Again, it 
would be a lever in the hands of husbands who 
abandon their wives without cause——who desire 
to be released from the bonds of matrimony, but 
are unable to procure a decree—to compel their 
wives to seek a divorce, the benefits of which 
would accrue to them. In addition to this, there 
is a question of conscience involved. Many wo- 
men will be found who are conscientiously op- 
posed to divorce. The members of religious 
societies, which embrace great numbers of our 
citizens, are opposed on religious and conscien- 
tious principles to divorces. And when we euter 
the domain of the affections, strange as it may 
seem, we find that affection frequently survives 
neglect, brutal treatment and abandonment. In 
such a case, the wife does not desire a divorce 
from her husband. That is the one thing she 
shrinks from. She believes that the alienation 
of the affections of her husband is temporary, 
and hopes in time to win him back to a resump- 
tion of the marriage relations. But in the mean- 
time, she must live.” Had the court added that 
no presumption should be indulged in the way 
of legal policy, that may operate in favor of any 
advantage to the guilty party and to the detri- 
ment of the innocent member, of a marriage con- 
tract, and thus, against the consent of the inno- 
cent party, free a brute so he may disgrace a 
union with another innocent party, it would have 
fully covered the question. Unless this is true, 
the violator of a marriage contract is more 
favored than any other. Out of his own wrong 
he secures a status quo ante the marriage con- 
tract, a thing forbidden in every other contract. 


Hagert v. Hagert, supra, holds that the doc- 
trine supported by the instant case operates as 
firmly, ceteris paribus, in behalf of the husband 
as it does in favor of the wife. In that case, as 
reported in 38 L. R. A. (N. S.) 966, the briefs 
of counsel are given and therein are found prac- 
tically all of the American cases on this subject, 
the far greater number being in support of the 
general doctrine as it has been applied in favor 
of the wife. Independently of its own reason- 
ing the North Dakota court relies upon Liv- 
ingston v. Superior Ct., 117 Cal. 633, 49 Pac. 836, 
38 L. R. A. 175, a husband case, for direct sup- 
port. As to lack of common law authority for a 
husband to maintain such a suit it was said that 
at common law ‘such an action could not arise,” 
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“no good 
reason exists in these days of equality of hus- 
band and wife to grant the wife a remedy and 
withhold the same from the other party to the 
marriage relation.” Whether, however, such an 
extension of the doctrine ‘is justifiable may 
be gravely doubted. There are yet some differ- 
ences between the male and the female species 
in the marriage relation and changes, as we 
think, have been construed to go no further 
than their terms plainly show, There is, how- 
ever, a statute in North Dakota which provides 
that: “The husband must support himself and 
his wife out of his property or by his labor. 
The wife must support the husband when he 
has not deserted her, out of her separate prop- 
erty, when he has no separate property and he 
is unable, from infirmity, to support himself.” 
The petition in equity set up such a case. The 
court said: “The defendant’s statutory duty to 
support plaintiff is not merely an obligation de- 
clared by statute, but is coupled with plaintiff’s 
interest in his wife’s property to the extent of 
his necessary support, to be determined by this 
equitable action for such purpose.” On this, it 
seems to us the suit was well grounded. 


There are a number of states which have de- 

nied the existence of the inherent power of a 
court of equity to entertain suit for alimony 
alone, but, in some of these, statute has created 
the right. Among these cases are McGee v. 
McGee, 10 Ga. 477 (dictum) ; Trotter v. Trotter, 
77 Ill. sro; Fischli v. Fischli, 1 Blackf. (Ind.) 
360, 12 Am. Dec. 251; Peltier v. Peltier, Harr 
Ch. (Mich.) 109, approved in Perkins v. Ferkins 
16 Mich. 162; Parsons v. Parsons, 9 N. H. 
32 Am. Dec. 362; Anschultz v. Anschultz, 6 N 
J. Eq. 162; Griffin v. Griffin, 47 N. Y. 1343 
Adams v. Adams, 100 Mass. 365, 1 Am. Rep. 111. 
Among the states giving the right by statute are 
Illinois, Michigan and New Jersey. 

In Missouri it was thought that the right to 
grant alimony must be specifically conferred 
and therefore, if the statute grants it as an in- 
cident to divorce, the power of the court is thus 
limited. Doyle v. Doyle, 26 Mo. 545. This view 
was also ag in New Jersey. Yule v. Yule, 
10 N. J. Eq. 138, and in Texas, Trevino v. 
Trevino, 63 Tex. 650. In Clarke v. Burke, 65 
Wis. 359, 27 N. W. 22, 56 Am. Rep. 631, the 
general principle was announced that: “The 
courts of this state only have such powers in 
such actions as are given them by statute.” Why, 
if such a suit were maintainable at common law 
and if Wisconsin courts may decide causes, where 
statute does not forbid, upon common law prin- 
ciples, there should be an exception of this kind, 
we do not understand. 

We have not undertaken herein greatly to fol- 
low the reasoning of the courts, pro and con, 
upon this subject, because the cases we have 
cited should be looked to for the various and 
often variant methods in reaching similar conclu- 
sions. It does seem, however, that courts which 
assert the existence of the power of a court of 
equity to entertain independent actions for ali- 
mony believe their conclusions well-founded in 
common law principles, and that they do not 
intend to create any judge-made law. Certainly 
the doctrine ought to be deemed a very salutary 
one in these days of lessening regard for the 
marital union, and whatever of sacredness about 





it that may remain should be encouraged by plac- 
ing in the hands of the innocent party every 
remedy possible to be-given against the guilty 
spouse. Obviously, the unoffending party has the 
right of choice in every other civil contract. 
Injunction ordinarily protects rights under con- 
tracts, whose loss may arise out of fraud by 
violators. A fortiori, we think, should this be 
deemed true as to the breach of the civil con- 
tract of marriage. The very circumstances of 
its being entered into and the interest of the 
state in the mutual promises being well-kept, so 
far as the parties and their offspring are con- 
cerned, make this true. C. 








BAR ASSOCIATION MEETINGS—WHEN 
AND WHERE TO BE HELD. 


CALIFORNIA—San Diego, November, 1913. 

COLORADO—Colorado Springs—probably in 
July, 1913. 

FLORIDA—Miami, February 6 and 7, 1913. 

IOWA—Sioux City, June 26 and 27, 1913. 

KANSAS—Topeka, January 27 and 28, 1913. 

MAINE—Augusta, January 8, 1913. 

MASSACHUSETTS— Springfield, December 
19, 20, 1912. 

MISSOURI—Kansas City, 3rd and 4th week 
in September, 1913. 

MISSISSIPPI—Greenwood, first Monday in 


May, 1913. 

NEBRASKA—Omaha, December 27 and 28, 
1912. 

NEW YORK—tUtica, third week in January, 
1913. 


NEW JERSEY—Atlantic City, some time 
during June, 1913. 

OKLAHOMA—Oklahoma City, December 30 
and 31, 1912. 

OHIO—Probably at 
July, 1913. 

OREGON—Portland, November, 1913. 

SOUTH DAKOTA-—Pierre, January 15 and 
16, 1913. 

SOUTH CAROLINA—January, third Thurs- 
day, 1913. 

TENNESSEE—Probably in Memphis, during 
May, 1913. 

VERMONT—Montpelier, 
October, 1913. 

WEST VIRGINIA—Wheeling—date not fixed. 

WISCONSIN—Milwaukee, some time during 
June, 1913. 


Cedar Point, during 


first Tuesday in. 








HUMOR OF THE LAW. 





A baldheaded lawyer came into a downtown 
barber shop and took his accustomed chair. 

“Hair cut, Joe,” he said. 

The barber looked at him, slapped the nude 
white dome of his skull with mock tenderness, 
and gave a loud laugh. 

“Why, man,” said he, “you don’t need no hair 


: cut. What you want’s a shine!” 
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1. Arbitration and Award—Executory Agree- 
ment.—A mere executory agreement to submit 
to arbitration is generally revocable by either 
party, and will not be specifically enforced by 
the courts.—Cogswell vy. Cogswell, Wash., 126 
Pac. 431. 

2. Bankruptey—Counsel Fees.—Where the 
Circuit Court of Appeals on an appeal has de- 
termined the law governing the right of credi- 
tors to the allowance of counsel fees for ser- 
vices rendered the estate of a bankrupt, it may 
properly remand the case to permit amounts to 
be fixed by the District Court.—In re Medine 
Quarry Co., C. C. A., 197 Fed. 308. 

3. Discharge.—The fraud which saves a 
judgment from a discharge in bankruptcy with- 
in Bankr. Act July 1, 1898, § 17, is fraud in fact, 
involving moral turpitude or intentional wrong. 
—Louisville & N. R. Co. vy. Bryant, Ky., 149 S. 
W. 830. 

4. Jurisdiction.—The jurisdiction of a 
court of bankruptcy is limited to its own dis- 
trict, a federal court having no jurisdiction to 
collect a debt or seize property outside its own 
district, but the trustee must invoke the ancil- 
lary action of the local courts.—In re Britan- 
nia Mining Co., U. S. D. GC. 197 Fed. 459. 

5.—Lease.—Where a leasehold is claimed by 
a bankrupt’s trustee, it should be sold at an up- 
set price sufficient to pay the rent for the entire 
term, or the purchaser should gtve a bond to 
comply with the lease, and, if a sale cannot be 
made on these terms, the lease should be sur- 
rendered.—In re Gutman, U. S. D. C., 197 Fed. 
472. 

6. Liens.—A trustee in bankruptcy takes 
the property of the bankrupt, not as an inno- 
cent purchaser” but as the debtor had it at the 
time of the petition subject to all valid claims, 
liens, and equities.—In re Interstate Paving Co., 
U. S. D. C.; 197 Fed. 371. 














Re Practicea—On a hearing or examination 
before a referee in the ordinary course of bank- 
ruptecy proceedings, in which he acts as a ju- 
dicial officer, he is not required to hear and 
record all testimony offered; but, where ob- 
jection is made to the competency of the wit- 
ness or the admissibility of the evidence, it 





is his duty to rule thereon.—In re Harrison 
Bros., U. S. D. C., 197 Fed. 320. 
8. Practice.—On the trial of the issue of 





insolvency on involuntary proceedings against 
a corporation, the court was justified in di- 
recting a verdict of insolvency where, although 
the books showed an excess of assets over lia- 
bilities, tne president of the corporation, who 
Was also the sole stockholder, testified to er- 
rors in the boeks which, if corrected, would 
make them show an excess of liabilities, and 
there was no testimony to show a better finan- 
cial condition than thus appeared.—In re Iron 
Clad Mfg..Co., C. C. A., 197 Fed. 280. 

9. Practice.—On an appeal in a bankruptcy 
proceeding, findings of fact and conclusions of 
law will not ordinarily be stated by the Circuit 
Court of Appeals, unless requested, and the re- 
quest should be made at the time of argument. 
—Washington v. Tearney, C. C. A., 197 Fed. 307. 

10.——Practice.—A petition to revise an order 
denying an involuntary petition in bankruptcy 
presents only a question of law twhich must 
arise on the record.—Johansen Bros. Shoe Co. v. 
Alles, C. C. A., 197 Fed. 274. 

11.——Priorities—A city issuing bonds and 
turning over part of them to an industrial cor- 
poration establishing a factory in the city and 
mortgaging its property to the city may not, on 
the corporation becoming a bankrupt, obtain a 
priority over other creditors, in the absence of 
making the bondholders parties, and showing 
that they were innocent’ purchasers.—In re 
Manistee Watch Co., U. S. D. C., 197 Fed. 455. 

12. Provable Debt.—A judgment against a 
landlord for forcible detainer, based on his ob- 
taining possession under process of disposses- 
sion against the lessee who had assigned the 
lease to his wife and retaining possession 
against the wife, held a judgment for a willful 
and malicious injury to the property rights of 
the wife within Bankruptcy Act.—In re Munro, 
U. s. D. C., 197 Fed. 450. 

13. Trustee’s Title-—A trustee in bankrupt- 
cy takes the interest of the bankrupt subject 
to all equities existing against the bankrupt in 
favor of third persons.—In re McConnell, U. S. 
D. C., 197 Fed. 438. 

14. Banks and Banking—Collections.—W here 
checks and youchers deposited with a bank and 
forwarded by it to its correspondents for col- 
lection were collected, but no notice thereof 
was given to the sending bank until after its 
doors were closed by the Comptroller of the 
Currency, after which the proceeds of the col- 
lections passed to the bank’s receiver, he was 
liable therefor as a trust fund to the depositor. 
—Goshorn y. Murray, U. S. VD. C., 197 Fed. 407. 

15. Bills and Notes—Estoppel.—A maker un- 
derstanding the terms of a note executed by 
him and capable of making a correct computa- 
tion called for by the note is bound by the 
note, in the absence of any fraud or misrepre- 
sentation inducing its execution.—Equitable 
Savings & Loan Ass’n. v. Bowes, Wash., 126 Pac. 
436. 
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16. Boundaries—Evidence.—A private sur- 
vey, though admissible as evidence of boundary 
between the parties to it or those claiming un- 
der them, is inadmissible as independent evi- 
dence against strangers.—Virginia Coal & Iron 
Isonn, Va., 75 S. E. 782. 

17. Brokers—Comfmissions.—Where a broker 
did not find a purchaser at the request of the 
owner, but submitted the purchaser's offer at 
his request to the owner, he ts not entitled to 
commission from the owner.—John y. Thrower, 
Ga., 75 S. E. 819. 

18. Carriers of Goods—Bill of Lading.—Where 
a bank takes by indorsement a bill of lading 
and pays the draft of the shipper for value of 
the goods, no attachable interest remains in 
the shipper.—Buckeye Nat. Bank of Findlay, 
Ohio, v. Huff & Cook, Va., 75 S. E. 769. 

19.——Exoneration.—A carrier is not relieved 
from the duty of delivering goods, even when 
he delivers in response to legal process on de- 
mand of a levying officer, unless he has exer- 
cised due diligence to ascertain whether the 
process is in fact legal.—Georgia Southern & 
F. Ry. Co. v. Knight, Ga., 75 S. E. 823. 

20.——Preadjustment of Damages.—Public 
policy forbids a common carrier, by a mere ar- 
bitrary preadjustment of damages, from fixing 
the measure of its lixbility in case of loss or 
damage to goods shipped, though an agreement 
in good faith that the goods are of a given 
value is valid.—Louisville & N. R. Co. v. Tharpe, 
Ga., 75 S. E. 677. 

21. Contracts—Intent.—The rule that a 
clause in a deed, irreconcilable with a former 
clause and repugnant to the general purpose 
and intent of the instrument, iwill be set aside, 
is subject to the rule that the intent of the por- 
ties, as embodied in the entire instrument, is to 
be given effect, if that can be done by any rea- 
sonable interpretation.—Midgett v. Meekins, N. 
C., 75 S. EB. 728. 

22. Offer and Acceptance.—Where an offer 

and acceptance are relied on to make a con- 
tract, the offer must be one which is inteaded 
of itself to create legal relations on acceptance, 
and the offer intended to create legal relations 
must be so complete that on acceptance an 
agreement containing all the necessary terms is 
formed.—Elks v. North State Life Ins. Co., N. 
Car., 75 S. E. 808. 
Pleading.—Plaintiff cannot allege a 
joint liability on a contract and prove a joint 
and several or a several liability.—Goodale v. 
Page, S. C., 75 S. E. 700. 

24.— —Public Policy.—A secret contract be- 
tween children, providing for the equal distri- 
bution between them of any estate which their 
father may leave on his death, executed during 
his™lifetime, is not void as against public poli- 
cy.—Spangenberg v. Spangenberg, Cal., 126 Pac. 
379. 

25.—Rescission.—A rescission of a contract 
extinguishes it, and places the parties in the 
position they would occupy if the contract had 
never been made; and all rights transferred, 
released, or created by the contract are revest- 
ed, restored, or discharged.—tiayt v. Bentel, 
Cal., 126 Pac. 370. 

26. Coniribation—Joint Tortfeasors.—Where 
the negligence of an express company in leav- 
ing its truck near a railroad track and the neg- 
ligence of the railroad company in operating 
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its train concurred in causing the death of a 
passenger, the two companies were joint tort- 
feasors, and as between themselves there was 
no right of contribution for damages paid for 
the negligent death of the passenger.—Doles v. 
Seaboard Air Line Ry. Co., N. C., 75 S. E. 722. 

27. Conversion—Equity.—A will containing 
bequests, but no devise of any residue, and ap- 
pointing executors, does not equitably convert 
real estate into personalty for the payment of 
legacies, though the personal estate is insuffi- 
cient to pay them.—St. Johns German Evangeli- 
cal Lutheran Church v. Dippoldsmann, Md., 84 
Atl. 373. 

28. Corporations—Charter Restrictions.— 
Where petitioners for a charter state that they 
do not intend that liquors shall be furnished on 
the premises of the corporation, a petition to 
subsequently strike out a restriction to that ef- 
fect in the charter was properly denied.—In re 
Moose Home Ass’n. Charter, Pa., 84 Atl, 402. 

29.———Insolvency.—An _ insolvent corporation 
cannot enforce payment of a stock subscription 
induced by fraud, if the subscriber is guilty of. 
no laches, did not waive the fraud, and repu- 
diated his subscription within a reasonable time 
before the corporation became _ insolvent.— 
Southern Tobacco Co. v. Armstrong, Ga., 75 S. 
E. 828. 

30. Notice.—Notice to two of seven direc- 
tors of a corporation that its secretary, treas- 
urer, and superintendent had made a contract is 
not notice to the corporation, where the infor- 
mation was not communicated to the board of 
directors or to the other directors.—Raven Red 
Ash Coal Co. v. Herron, Va., 75 S. E., 752. 

31. Criminal Law—Shifting Burden.—aA stat- 
ute providing that proof of a fact shall consti- 
tute prima facie evidence of another fact mere- 
ly shifts the burden of proof to the adverse 
party, and, in the absence of proof to the con- 
trary, leaves the presumption both of fact and 
law against such party.—State v. Adams, Idaho, 
126 Pac. 401. 

32. Criminal Trial—lIllustration by Witness. 
—Permitting witness to illustrate on the per- 
son of another how he was assaulted is proper, 
though the illustration can be preserved in the 
record only by description.—State v. Baker, 
Wash., 125 Pac. 1016. 

33. Damages—Proximate Cause.—A party to 
a contract is entitled to recover for a breach 
thereof by the other party such damages as are 
the natural and proximate results of the breach, 
but not profits, unless loss of profits is a natur- 
Al and proximate result of the breach, and the 
extent of the loss is satisfactorily proved.— 
Raven Red Ash Coal Co. v. Herron, Va., 75 8S. E. 
752. 4 

34. Deeds—Habendum.—A remainder in fee 
after a life estate may be declared in the ha- 
bendum clause of the deed to one not mentioned 
in the granting clause.—Husted v. Rollins, Iowa, 
137 N. W. 462. 

35. Divorece—Foreign Judgment.—In a _ di- 


vorce suit in a Nevada court against a resident 
of California over whom the court acquired no 
jurisdiction of his person, a decree is unenforce- 
able in California so far as it awards alimony. 
—Ex parte McMullin, Cal. 126 Pac. 368. 

36. - Easements—Private KRoadway.—A _ pri- 
vate roadway having been established by tes- 
tator during his ownership of an entire tract 
of land, it will, if reasonably convenient and 
necessary, be continued for the use and benefit 
of his devisees and those claiming under them 
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upon a division of the tract under the will.— 
Muse vy. Gish, Va., 75 S. E. 76 

37. Ejeetment—Pleading.—In a suit for the 
recovery of land, the petition should describe 
the land with such accuracy that, if a general 
verdict is found for plaintiff, a writ of posses- 
sion may issue based on such description.—Sim- 
mons v. Thompson, Ga., 75 S. E. 671 

38. KEquity—Cioud on Title.—Where the pri- 
mary object of a suit is to enjoin trespasses on 
real estate involving irreparable injury, the 
court has jurisdiction to quiet title and remove 
clouds demanded as merely incidental, though 
the complaint and proof will not warrant the 
granting of such relief as the chief object of 
the suit.—Ely v. Johnson, Va., 75 S. E 748 

39. Estoppel—Garnishee.—A garnishee is not 
estopped to deny liability because of promise to 
plaintiff, without consideration and not injuri- 
ous to plaintiff, because of the debtor having 
been insolvent at the time of the promise.— 
Ford y. Aetna Life Ins. Co. of Hartford, Conn., 
Wash., 126 Pac. 69. 

40. Evidence—Hearsay Evidence.—Hearsay 
declarations, to be admissible as concerning 
matters of general or public interest, must re- 
fer to a public or general right and not to par- 
ticular exercise of it.—Inhabitants of Enfield v. 
Woods, Mass., 99 N. E. 331. 

41. Nurse’s Chart.—A nurse’s chart’ or 
memorandum of the pulse of testatrix and her 
symptoms during her last illness was not legal 
evidence of the facts stated therein.—In re 
Everts’ Estate, Cal., 125 Pac. 1058. 

42. Execution—Forthcoming Bond.—While the 
levying officer is the obligee in a forthcoming 
bond, yet it furnishes additional security for 
the plaintiff in execution.—McKinney vy. Taylor, 
Ga., 75 S. E. 674. 

43. Fraud—cConfidential Relation.—A “confi- 
dential relation,” with which a “fiduciary rela- 
tion” is ordinarily synonymous, and like it-+is 
founded on trust or confidence reposed by one 
person in the integrity and fidelity. of another, 
and precludes the idea of profit or advantage to 
the person in whom confidence is reposed from 
dealings with the other, is any relation existing 
between parties to a transaction whereby one 
of them is in duty bound to act with the utmost 
good faith for the benefit of the other.—Bacon 
v. Soule, Cal., 126 Pac. 384. 

44. Reliance on Representations.—While 
deceit merely inducing. one to make an executory 
contract may not be complained of, if nothing is 
done under the contract, so that there is no 
damage, yet if the deceit does not end in the 
making of the contract, but further influences 
a party to the contract in his conduct under it, 
it is a continuing deceit, of which such party, 
injured by the execution or partial execution of 
the contract, may complain.—Edward Barron 
Estate Co. v. Woodruff Co., Cal., 126 Pac. 351. 

45... Fraudulent Conveyances—Parties.—A bill 
by several judgment creditors of the same debt- 
or to set aside an alleged fraudulent conveyance 
and subject the property was not demurrable 
for misjoinder of parties plainfiff.—Maynard v. 
Armour Fertilizer Works, Ga., 75 S. E. 582. 

46. Frauds, Statute of—Evidence.—On a con- 
test between testator’s widow and his residu- 
ary devisees, oral evidence is inadmissible to 




















show that she orally agreed that all property,’ 


including her community interest, should be 
kept together and permitted to go to them at 
her death, since that would amount to an oral 
taint v. Miller, Wash., 125 Pac. 

4. 

47. Trees.—Trees cut from the land and 
converted into sawlogs constitute personal 
property, and a parol ocnveyance passes the ti- 
tle.—Frank Hitch Lumber Co. v. Brown, N. Car., 
75 S. E. 714. 

48. Surety.—The statute of frauds, requir- 
ing a promise to answer the debt of another to 
be in writing, invalidates only verbal agree- 
ments to be surety of the debt of another re- 
ee liable-—Parker vy. Daniels, N. C., 75 S. 
y. 712. 

49. Garnishment—Judgments.—A judgment 
of a federal court ts not subject to garnishment 
in an action against the judgment creditor in 
a state court.—Menees v. Matthews, U. S. D. C., 
197 Fed. 633. 

50. Test of Right To.—The usual, though 
not the decisive, test as to whether garnish- 

















ment will lie, is whether the defendant is able 
to maintain an action or suit against the gar- 
nishee.—Graf v. Wilson, Ore., 125 Pac. 1005. 

51. Waiver.—A mortgagee of cotton, hav- 
ing given the mortgagor authority to sell it and 
deposit the proceeds in a bank, waived the lien 
of a mortgage which did not attach to the pro- 
ceeds of the cotton, which thereupon became 
subject to garnishment at the instance of a 
ereditor of the mortgagor.—Carr v. Brawley, 
Okla., 125 Pac. 1131 

52. Guaranty—Notice of Acceptance.—A guar- 
anty executed and delivered at the request of 
the guarantee is binding without notice of ac- 
ceptance; but a guaranty signed by the guaran- 
tor without any prior request is not binding 
without notice of acceptance.—Lester Piano Co. 
v. Romney, Utah, 126 Pac. 325. 

53. Release.—A guarantor of an account 
for goods purchased is not as matter of law 
released from liability by the mere fact that 
the account has been reduced to a note for the 
same amount and standing in lieu thereof.—Kal- 
mon vy. Scarboro, Ga., 75 S. E. 846. 

54. Homicide—Dying Declarations.—Dying 
declarations are only admissible as to the cir- 
cumstances of the transaction itself, which re- 
sults in the death of the declarant; and any 
seif-serving statements must be excluded.— 
Patterson v. Commonwealth, Va., 75 S. E. 737. 

55. Self-Defense.—When self-defense is re- 
lied on, evidence of recent acts of the deceased 
as the aggressor toward third persons, uncom- 
municated to defendant, but so connected with 
the homicide as to likely characterize the con- 
duct of the deceased, should be admitted to 
show the quo animo.—State v. Waldron, W. Va., 
75 S. EB. 553. 

56. Husband and Wife—Alimony.—Where a 
husband has been guilty of cruelty sufficient 
to warrant a divorce, the court may award ali- 
mony in a suit brought for that relief alone.— 
Outlaw v. Outlaw, Md., 84 Atl. 383. 

57. Community Property.—Where a wife’s 
earnings constituted community property, prop- 
erty purchased therewitn was not exempt from 
execution to pay a community debt.—Fisher v. 
Marsh, Wash., 125 Pac. 951. 

58. Indemnity—Guaranty.—A mortgagee, as- 
signing the mortgage and notes secured there- 
by, and executing an instrument reciting that 
he guaranteed the mortgage and notes to be 
valid, and obligated himself to protect the as- 
signee against any losses, guaranteed payment 
of the mortgage debt.—Welborn vy. Cobb, S. C., 
75 S. E. 691. 

59. Infants—Emancipation.—Though a widow 
has emancipated a son, and he has grown a sep- 
arate’ crop, she, in the absence of estoppel, is 
entitled to revoke the emancipation and claim 
the crop or its proceeds at any time before de- 
livery to a purchaser.—Hood & Johnson y. Pell- 
ham, Sitz & Co., Ala., 59 So. 767. 

60. Ratification. Mortgages ratified or ex- 
ecuted after one became of age are superior to 
a deed made during his minority, but not rati- 
fied until after a ratification and execution of 
such mortgages.—Tolar v. Marion County Lum- 
ber Co., S. C., 75 S. E. 545. 

61. Insurance—Construction.—Where a bond 
indicates the intention that there should be an 
indemnity for the default of an employee, doubt- 
ful terms will be construed so as to effectuate, 
rather than to defeat, that intention.—Rankin 
v. United States Fidelity & Guaranty Co., Ohio, 
99 N. E. 314. 

62. Iron Safe Clause.—The iron safe clauge 
in a fire policy, an@ the provision requiring - 
sured to keep such books and inventories as will 
show the merchandise on hand in case of loss, 
are valid.—Sprinefield Fire & Marine Ins. Co. v. 
Halsey, Okla., 126 Pac. 237. 

63. Special Agent.—An insurance company 
may limit the authority of its agents as to 
waiving forfeitures or receiving overdue premi- 
ums, and one who accepts a policy containing 
such limitation is charged with notice thereof. 
































—Rome Industrial Ins. Co. v. Eidson, Ga., 75 
Ss. E. 657. 
64. Vested Interest—A wife, named as 


beneficiary in a benefit certificate issued to her 
husband, has no vested interest in the certifi- 
cate or the benefit, and the husband may only 
select a new beneficiary, and a promise by him 
to keep the certificate in force for the benefit of 
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a child is not enforceable.—Cooper v. Order of 
Railway Conductors of America, Iowa, 137 N. W. 
472. 

65. Waiver.—A local agent of a fire insur- 
ance company, with power to accept a risk and 
deliver a policy, has power to waive conditions 
against concurrent insurance.—Western Nat. 
Ins. Co. v. Marsh, Okla., 125 Pac. 1094. 

66.—Waiver.—Where a mutual fire insurance 
company provided that, in case of loss, in- 
sured should give notice in writing within 30 
days to the company, and such notice was not 
given, insured cannot recover for the loss with- 
out proof of waiver of such notice.—Masino v. 
Farmers’ & Mechanics’ Mut. Ins. Ass’n. of Bucks 
County, Pa., 84 Atl. 406. 

67. Interest—Penalty.—Where a note drawing 
5% per cent interest provided that the rate 
should be 12 per cent in the event of default in 
the payme.c of either principal or interest at 
maturity, the increased rate was in the nature 
of a penalty, and void under Comp. Laws 1909, 
§ 1125.—National Life Ins. Co. v. Hall, Okla., 125 
Pac. 1108. 

68. Wrongful Withholding.—If a contract 
to pay money does not provide for interest, the 
obligor is liable only during the time he wrong- 
fully withholds payment; interest not running 
while he is restrained from making payment 
by judicial proceedings as by trustee process. 
—Burr v. Commonwealth, Mass., 99 N. E. 323. 

69. Landlord and Tenant—vovenant of Re- 
newal.—A lessor in a lease for a fixed period 
with a covenant of renewal at the option of the 
lessee is not relieved from liability on the cov- 
enant by a conveyance of the premises during 
the fixed period.—Neal v. Jefferson, Mass., 99 N. 
E. 334. 











70. Oral Letting.—Where, after an _ oral 
letting of land, the landlord accepts from the 
tenant a rent note for a definite term, contain- 
ing a complete and certain agreement for the 
rent of the same land, and embracing covenants 
not in the oral lease, the oral contract is merg- 
ed in the writing.—Anthony Shoals Power Co. 
v. Fortson, Ga., 75 S. E. 606. 

71. Lareeny—Confederate.—Where  prosecu- 
tor intrusted money to a confederate of accus- 
ed, under the agreement that accused and the 
confederate should each contribute a like sum 
for the benefit of all, and it was the fraudulent 
intent of accused and the confederate to obtain 
the money for their own use, held, that accus- 
ed was guilty of larceny.—People v. Ballo, Cal., 
125 Pac. 1081. 

72. Libel and Slander—Libel Per Se.—Words 
imputing to one engaged in business, where 
credit is essential, nonpayment of debts or ac- 
tions tending to lessen its credit, are libelous 
per se, unless privileged.—Stannard vy. Wilcox & 
Gibbs Sewing Mach. Co., Md., 84 Atl. 335. 

73. Malice.—To speak of one as a “thief” 
is only prima facie actionable per se, malice 
being the gravamen of the charge; and where 
the word is used as a mere term of abuse, or 
relates to a transaction that was fraudulent, 
but not criminal, defendant is not bound to 
strict proof.—Eddy vy. Cunningham, Wash., 125 
Pac. 961. 

74. Limitation of Actions—Administrator’s 
Debt—An administrator cannot plead limita- 
tions as regards his individual debt to the es- 
tate.—Long v. Long, Md., 84 Atl. 375. 

75. Waiver.—An agreement to waive a de- 
fense of limitations, made without consideration 
after the bar of the statute has attached, is not 
binding.—small v. Jones, Ga., 75 S. E. 605. 

76. Master and Servant—Amusement Park.— 
That defendant company, operating an amuse- 
ment park, let space to a striking machine oper- 
ator for 35 per cent of the gross receipts of the 
concession did not relieve it from liability for 
injuries to a patron by reason of a defect in 
the mallet used in operating the machine.—v\y 0d- 
nik v. Luna Park Amusement Co., Wash., 125 
Pac. 941. 

77. Safe Place to Work.—The duty to di- 
rect and-look after the protective work of re- 
moving the overlying strata of dirt and rock 
as they project from removal by employees of 
gravel from the bottom of the gravel pit de- 
volves on the master.—Chicago, R. I. & E. P. 
Ry. Co. v. Easley, Tex., 149 S. W. 785. 

78.— Safety Appliance Act.—Where an inter- 
state car was rendered defective while being 














transported to a private switch for unloading, 
its removal in its defective condition after be- 
ing unloaded to the railroad yw for repairs 
constituted a violation of the Safety Appliance 
Act.—Gray v. Louisville & N. R. Co., U.S. D. C., 
197 Fed. 874. 

79. Mechanics’ Liens——Several Structures.— 
Where mechanic’s lien is filed against several 
structures forming a single plant, failure to 
aver such fact in the claim is not essential, and 
the omission does not invalidate the claim.— 
Union Savings & Building Ass’n. of West Phila- 
delphia v. Vahle, Pa., 84 Atl. 407. 

80. Mortgages—Maturity of Debt.—A stipula- 
tion in a mortgage securing several notes that, 
on the nonpayment of any note at maturity, the 
whole debt shall become due, is for the benefit 
of the mortgagee or his assignee; and where 
the mortgagee assigns the mortgage and notes, 
the right to enforce or waive the stipulation 
belongs to the assignee.—Welborn v. Cobb, S. 
C., 75 S. EL 691. 

81. Negligence—Presumption.—So far as mere 
negligence is concerned, one who receives in- 
jury is bound by what he knew, or might have 
known by ordinary care.—Cerrano v. Portland 
Ry., Light & Power Co., Ore., 126 Pac. 37. 

82. New Trial—Separable Issues.—Where there 
are separable issues, the court may order a new 
trial as to one of such issues and refuse it as 
to the others.—In re Everts’ Estate, Cal., 125 
Pac. 1058. é 

83. Nuisanece—Livery Stable-—While a liv- 
ery stable is not a nuisance per se, when prop- 
erly located, it would be a nuisance in some 
places, without regard to how it was built or 
kept, because of many objectionable features 
which are inevitably_incident to its existence 
and operation.—Douglas v. City Council of 
Greenville, S. C., 75 S. E. 687. 

84. Officers—De Facto.—The lawful acts of 
an officer de facto, so far as the rights of third 
persons are concerned, are, if done within the 
scope and by the apparent authority of the of- 
fice, as binding as if he were an officer legally 
elected and qualified and in full possession of 
it—Oakland Paving Co. v. Donovan, Cal., 126 
Pac. 388. 

85. Parent and Child—Minor Child.—A fath- 
er, having sufficient financial ability to maintain 
and educate his minor children, must do so from 
his own funds, without right to be reimbursed 
from their property, whatever be its value.—In 
re Jeffrey’s Estate, 137 N. Y. Supp. 168. 

86. Partnership—Dissolution.—Where, with- 
out the knowledge or consent of a retiring part- 
ner, a creditor of the firm, upon sufficient con- 
sideration and with knowledge of the dissolu- 
tion of the firm, extends the time of payment of 
the firm indebtedness, the retiring partner is 
released.—MacIntyre v. Massey, Ga., 75 S. E. 814. 

87. Priorities—Where two members of a 
firm sell their interest to the remaining mem- 
pers and a third person, and the new partner- 
ship subsequently goes into the hands of a re- 
ceiver, the claim against the new member for 
the price of his interest does not take prece- 
dence over claims of: general creditors.—Shaw 
v. Goodman, Ga., 75 S. E. 661. 

88. Payment—Check.—Where a check is giv- 
en as payment, the creditor, not refusing it, 
must return it; and unreasonable delay in re- 
turning it may make it a payment.—Western 
Pac. Land Co. v. Wilson, Cal., 125 Pac. 1076. 

89. Mistake.—An employee, who received 

“tips” from his employer’s customers as @ per- 
sonal gift to himself, and under a mistake and 
through a_ misapprehension as to his rights 
pays them to the employer, may recover the 
same from him.—Polites v. Barlin, Ky., 149 S&S. 
W. 828. 
90. Perpetuities—Wills.—A bequest in trust 
to pay the income for two years from testator’s 
death wher one half of the principal should be 
paid to the beneficiary, and the other half to be 
kept in trust three years longer, is not void as 
a perpetuity.—In re Lincoln Trust Co., 137 N. 
Y. Supp. 162. 

91. Principal and Agent—Burden of Proof.— 
In a suit by a grower of orchid blooms against 
a gardener to recover the value of blooms sold 
for plaintiff's account in defendant's name, the 
burden was on defendant to show what blooms 
were sold as his own property.—Wilson v. Peri- 
cat, Pa., 84 Atl. 404. 
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92. Disclosure of Principal.—Where an 
agent, authorized to make a contract for his 
principal, made a contract without disclosing 
the principal, the adverse party to the contract 
could not, on discovering the principal, hold 
both the agent and the principal, but he must 
elect which one he will holdi.—Goodale v. Page, 





Ss. C., 75 S. E. 700 
93. Notice.—Where plaintiff availed him- 





self of tne benefit of a transaction between a 
third person and defendant, with knowledge 
that the third person acted as agent for plain- 
tiff and defendant, he was chargeable with no- 
tice of the fraud of the third person, justify- 
ing a rescission of the transaction as against 
plaintiff.—Darner v. Brown, Iowa, 137 N. W. 
461. - 

94. Principal and Surety—Release.—Where a 
building contractor’s bond required immediate 
notice of default, but the owner did not inform 
the surety’s agent of a default within the time 
named in the contract, held, that the surety was 
not liable.—Parsons v. Washington Const. & 
Bldg. Co., Wash., 125 Pac. 954. 

95. Railroads—Trespassers.—That a carrier 
left freight cars unattended on a grade siding, 
sufficient to permit them to run by gravitation 
onto the main line and collide with a regular 
passenger train, constitutes gross and wanton 
negligence rendering the carrier liable for in- 
juries to a trespasser on the passenger train, 
who was himself free from contributory negli- 
gence.—Chicago, R. I. & P. Ry. Co. v. Stone, 
Okla., 125 Pac. 1120. Z 

96. Reformation of Instruments—Mutual Mis- 
take.—To justify a reformation of a deed, fail- 
ing to conform to the agreement of the parties 
through mutual mistake, the proof must be 
clear, unequivocal, and decisive.—Dockstader v. 
Gibbs, Okla., 126 Pac. 229. 

97. Religious Societies—Ecclesiastical Courts. 
—It is the duty of civil courts to inquire into 
the power of ecclesiastical courts and into the 
regularity of the exercise of that power, where 
property rights are involved.—-Presbyterian 
Church in United States of America, at Wagon- 
er, v. Cumberland Presbyterian Church, at Wag- 
oner, Okla., 126 Pac. 197. 

98. Replevin—Demand.—Where demand for 
possession of property is made before bringing 
suit for claim and delivery, no new demand is 
necessary on discontinuance of that action and 
commencement of another.—Brown v. Kolb, S. 
C., 75 S. E. 529. 

$9. Sales—Estoppel.—Where a contract of 
purchase was entire, the purchaser could not 
affirm the contract by accepting part of the 
goods, and rescind it by rejecting another part 
—Arnall-Couch-Powers Co. v. National Dis- 
count Co., Ga., 75 S. E. 816. 

1v0.——False Representation.—A seller of a 
horse is liable for falsely representing it to be 
gentle, though the representation was made in 
good faith; he having no right to make it, un- 
less he positively knew that the horse was gen- 
tle-—Hodges v. Smith, N. C., 75 S. E. 726. 

101.——Refusal to Accept.—Where  plaint'ff 
accepted an offer for the sale of yarns by reason 
of a mistake in the quoted price in the offer 
telegram, it was entitled to reject the goods and 
purchase elsewhere.—Western Union Telegraph 

















Co. v. Annison Cordage Co., Ala., 59 So. 757. 
102. Rescission.—The buyer of a machine 





may, on finding that it is not as warranted, re- 
scind the sale and recover the price, or he may 
retain it and recover the damages sustained; 
but he may not pursue both remedies at the 
same time.—Blake-Rutherford Farms Co. v. 
Holt Mfg. Co., Wash., 126 Pac. 418. 

103. —Seller’s Disability.—A seller of goods, 
who disables himself from making delivery by 
sale to another, at a time when the buyer is 
willing. able, and ready to receive and pay for 
the goods, is liable to the buyer in an action for 
damages.—Veitch vy. V. B. Atkins Grocery & 
Commission Co., Ala., 59 So. 746. 

104 Warranty.—Statements by a seller of 
an automobile t#at it was in first-class condi- 
tion, as good as new, and would go 11 miles to 
a gallon of gasoline on an average, were expres- 
sions of the seller’s opinion, and did not consti- 
tute a warranty.—Smith v.: Bolster, Wash., 125 
Pac. 1022. 














105. Specific Performance—Equity.—The con- 
tract on which one conveyed to his mother his 
interest in real estate, that she would return it 
to him at her death, entitles him to specific per- 
formance, she not having done so, and not hav- 
ing sold the land; the remedy at law being in- 
adequate.—Keefe v. Keefe, Cal., 125 Pac. 929. 

106. Street Railroads—Motorman.—+A motor- 
man need not slacken the speed of his car, be- 
eause he sees a child in @ safe place on the 
sidewalk, or near the street curb; and no such 
duty arises until the motorman sees that the 
child is about to or liable to get in the path of 
his car.—Cerrano v. Portland Ry., Light & Pow- 
er Co., Ore., 126 Pac. 37. 

107. Taxation—Capital Stock.—The capital 
stock of a corporation is corporate property; 
but the shares therein are the individual prop- 
erty of its stockholders.—Spokane & Eastern 
Trust Co. v. Spokane County, Wash., 126 Pac. 
54. 

108. Telegraphs and Telephones—TFree Deliv- 
ery Zone.—The free delivery of messages in 
violation of a rule fixing free delivery limits is 
not an abandonment of the company’s rule, 
when such delivery is made without the com- 
pany’s knowledge.—Western Union Telegraph 
Co. v. White, Tex., 149 S. W. «90. 

109. Tenaney in Commen—Improvements.—A 
cotenant, acting in good faith and to honestly 
better the property, and not to embarrass his 
ecotenants, or incumber the estate, or hinder 
partition, is entitled to compensation to the ex- 
tent that his substantial and useful improve- 
ments have added to the va:ue of the common 
property.—Helmken y. Meyer, Ga., 75 8S. E. 586. 

110. Tax Sale.—A tenant in common may 
not acquire title as against his cotenant by pur- 
chasing at a tax sale—McCready v. Frederick- 
sen, Utah, 126 Pac. 316. 

111. Trusts—Attorney Fees.—Trustees are en- 
titled to allowance out of the common fund 
for such part of the fees of an attorney em- 
ployed by them as represent services for the 
benefit of all interested in the estate, and not 
in hostility to some of them.—Taylor v. Denny, 
Md., 84 Atl. 369. 

112. Wendor and Purchaser—<Abstract of Ti- 
tle.—An abstract is not merchantable, where it 
discloses that on the tract of land avenues and 
alleys have been dedicated to the public, and 
such dedication has not been set aside, and also 
discloses an unsatisfied mortgage upon unre- 
corded oi] and gas leases.—Grow vy. Taylor, N. 
D., 1387 N. W. 451. 

1138. Constructive Notice—Whether a con- 
veyance was so executed as to render its rec- 
ord constructive notice is immaterial to affect 
its validity as against a subsequent grantee 
from the same grantor who had actual notice. 
Tinsley v. Etowah Power Co., U. & D. C., 197 
Fed. 602. 

114. Misrepresentation.—A vendor may rep- 
resent to a purchaser that his deed calls for a 
designated number of acres in such a way and 
under such circumstances as to create in the 
mind of the purchaser the belief that the tract 
to be conveyed contains that many acres; and if 
the vendor makes such an assertion with inten- 
tion to create such belief, knowing that the 
tract does not contain that many, he is guilty o 
misrepresentation.—Welborn v. Cobb, 8S. C., 75 
S. E. 691. 

115. Waills—Codicil.—Generally a codicil will 
be construed as operating upon some part of 
the estate, when its terms literally interpreted, 
would not so operate; but it will not be constru- 
ed as being consistent with the will, where the 
discrepancy claimed is not obviously intended 
by the testator.—Miller v. Buchanan, Va., 75 S. 

















E. 773. 
116. Extrinsic Evidence.—Extrinsic evi- 
dence is not admissible to establish intention 


of testator to dispose of property over which 
he had no power of disposition, for the purpose 
of forcing an election by the donee between an 
independent interest and* the testamentary pro- 
vision.—Herrick v. Miller, Wash., 125 Pac. 974. 

117. Legatees.—The legatees, and not the 
executors, are the proper persons to sue to 
charge real estate with the payment of lega- 





cies when the personal estate proves insuffi- 
cient.—St. Johns German Fvangelical Lutheran 
Church vy. Dippoldsmann, Md., &4 Atl. 373. 
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